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CHILD SEX ABUSE 

Unreliability 
of Child Witnesses 
in Sex Abuse Cases: 
a Tool for the Defense 
Children are susceptible to suggestion. The 
investigative interview is "a crucial, perhaps 
determinative, moment in a child sex abuse 
case."1 If suggestive or coercive interview 
techniques are employed, the child's mem
ory of the events may be irremediably dam
aged at every interview. 

Reliability cannot be equated with cred
ibility in children's statements. They are 
different. "Credibility" implies that the 
speaker knows whether what is said is true 
or false. Credibility connotes some amount 
of culpability. When a person is not cred
ible, that person may be lying. "Reliabili
ty" is comparable to accuracy. It is not a 
product of the speaker's will. When the 
person's memory of events is changed or 
lost, the person no longer knows what is 
true and what is false. It is not a case of the 
person lying; the person' s memory is dam
aged or lost. 

When what a person says is unreliable, 
the information is wrong, but the speaker is 
unaware of it. The inaccurate information 
is related innocently by the speaker. Where 
suggestive techniques are used, the child's 
recollection of events may be irreversibly 
altered. The child cannot distinguish the real 
memory from the altered one. Unreliable 
statements in child sex abuse cases spring 
from misunderstanding, misinterpretation 
and/or the destruction of the memory through 
improper questioning. 

Justice Stewart of the Utah Supreme 
Court outlined the reliability problems of 
children's statements in sex abuse cases in 
State v. Matsamas: 2 

Children's declarations concerning 
abuse may raise special problems of 
reliability. That is especially true when 
the adults concerned are involved in 
a custody dispute or for other reasons 
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are antagonistic to each other. Accu
sations made by children may have 
such a reverberating clang as to all 
but drown out the exculpatory evi
dence in the minds of jurors. For the 
most part, children, especially young 
children, do not lie, at least in the 
sense that gives rise to a judgment of 
moral culpability. However, they can 
misstate reality and even confuse 
imagination, fantasy, and confabula
tion with reality, and sometimes not 
know that they have done so. Chil
dren may also perceive in a reason
ably accurate way, but describe the 
perception in an unintentionally mis
leading manner. A child's inaccurate 
declaration may also result from psy
chological processes that have the 
appearance of accurate recall, but in 
reality are not. Discrimination 
between factually accurate and inac
curate statements can be difficult, and 
sometimes impossible. One impor
tant cause of unreliability may be a 
child's desire to please adults or avoid 
blame or guilt feelings. The willing
ness to give suggested answers to 
leading questions and thereby con
struct ' facts' in response to a sug
gested scenario is not uncommon. 
Children - and sometimes adults -
who accept such suggestions and 
transmute them to "facts" can "con
struct" a "memory" of those "facts" 
that becomes indistinguishable from 
reality in their minds. 3 

U.S. Supreme Court Justice Scalia noted 
the problems in the dissenting opinion in 
Maryland v. Craig: 4 
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The "special" reasons that exist for 
suspending one of the usual guaran
tees of reliability in the case of chil
dren's testimony are perhaps matched 
by "special" reasons for being partic
ularly insistent upon it in the case of 
children's testimony. Some studies 
show that children are substantially 
more vulnerable to suggestion than 
adults, and often unable to separate 
recollected fantasy (or suggestion) 
from reality. See Lindsay & Johnson, 
"Reality Monitoring and Suggestibil
ity: Children's Ability to Discrimi
nate Among Memories From Differ
ent Sources," in Children's Eyewitness 
Memory 92 (S. Ceci, M. Toglia &D. 
Ross eds. 1987); Feher, "The Alleged 
Molestation Victim, The Rules of Evi
dence, and the Constitution: Should 
Children Really Be Seen and Not 
Heard?," 14Am. J. Crim. L. 227, 230-
233 (1987); Christiansen, "The Tes
timony of Child Witnesses: Fact, Fan
tasy , and the Influence of Pretrial 
Interviews," 62 Wash. L. Rev. 705, 
708-711 (1987). The injustice their 
erroneous testimony can produce is 
evidenced by the tragic Scott County 
investigations of 1983-1984, which 
disrupted the lives of many (as far as 
we know) innocent people in the small 
town of Jordan, Minnesota. At one 
stage those investigations were pur
suing allegations by at least eight chil
dren of multiple murders, but the pros
ecutions actually initiated charged only 
sexual abuse. Specifically, 24 adults 
were charged with molesting 37 chil
dren. In the course of the investiga
tions, 25 children were placed in fos
ter homes. Of the 24 indicted 
defendants, one pleaded guilty, two 
were acquitted at trial , and the charges 
against the remaining 21 were volun
tarily dismissed.5 

Due process principles acknowledge that, 
"Reliability [is] the linchpin in determining 
admissibility" of evidence.6 
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tioning of the child; 
• how many times was the child questioned; 
• were some of the same questions asked at 

each interview; 
• what were the surrounding circumstances, 

etc. as to each series of questioning; 
• what if any books, tapes or other infor

mation about sexual abuse were given or 
shown to the child; 

• what relationship does the questioner have 
with the accuser and what, if any, animosity 
exists between them; 

• what is the relationship of the child and the 
questioner; 

• what is the relationship of the child and the 
accused; 

• what relationship does the child have to 
both people and has there been any rift 
between the child and the people involved; 

• what other people may have been present 
during any questioning of the child; 

• what, if anything, did the questioner believe 
happened. 

You must find out who else may have 
interviewed the child. With professionals 
such as psychologists and social workers, 
you should also find out what their rela
tionship to the prosecution is and if their 
payment requires a finding of sexual abuse. 
Contingency of payment on a finding of 
abuse would clearly impinge on an inter
viewer's neutrality. You should find out 
as much as possible about interviews con
ducted by police investigators as well. 
Many law enforcement investigators who 
label themselves specialists in the inves
tigation of child sex abuse really do not 
have adequate training to justify such a 
title. When they do not have adequate train
ing, often they will make serious mistakes 
when interviewing the child. As the defense 
lawyer, you must not assume that the inter
viewer followed proper protocol in inter
viewing the child simply because the offi
cer is called a sexual abuse investigator. 
Look carefully at all records of interviews, 
the form of questions used, repetitive use 
of questions, subtle coercion or rewards, 
etc. Often there will be improper proce
dures followed even by the purportedly 
well trained investigator. 

If video tapes have been made of inter
views, ask to have copies of them or at least 
be allowed to view them yourself. If that 
request is refused, at a minimum you should 
seek a court order to preserve the tapes so 
that they can be reviewed by an expert or 
an appellate court at a later date. Make a 
motion as early as possible requesting an 
order directing that all future interviews 
with the child be recorded. There is ample 
authority which states that proper interview 

techniques include recording the interviews. 
Thus, there are large bodies of scientific and 
legal authority to support the court grant
ing such a motion. 

Use of Improper Interview Techniques 
that Affect Reliability 
The unreliability of evidence is something 
the defense should always be allowed to 
show. 2 1 Reliability cuts to the heart of 
admissibility of evidence. It is a due process 
violation to allow conviction of a defen
dant on the basis of unreliable evidence. 22 

Clearly, the defense may attempt to show 
unreliability of the evidence through cross
examination of the witnesses. The defen
dant has a constitutional right to cross
examine witnesses as part of the right to 
confrontation. When the goal of the cross
examination is to show violation of anoth
er constitutional right, i.e., the reliability 
of the evidence impinges on due process, 
there should be little if any limitation on 
the cross-examination. 

Persons who interviewed the child should 
be cross-examined about methodology used 
and about their knowledge of proper, accept
ed standards as practiced by experts in the 
field. However, when the reliability of the 
evidence has been lost through the use of 
improperly suggestive interview techniques, 
there is little hope that cross-examination of 
the child will reveal that the reliability of 
the evidence has been lost. 

The risk with young children is that 
they may be unable to distinguish 
between a memory of something 
which actually happened from a mem
ory of something they imagine hap
pening. See e.g., Johnson & Foley, 
supra, at 45 ["Differentiating Fact 
from Fantasy: The Reliability of Chil
dren's Memory," 40 J. Soc. Issues 33 
(1984)] If an interview technique leads 
a child to imagine an event, the child's 
memory of that imagined event will 
be indistinguishable from memories 
of events which the child actually 
experienced. Loftus & Davies, supra, 
at 52-53 . ["Distortions in the Memo
ries of Children," 40 J. Soc. Issues 51 
(1984)] Once this tainting of memo
ry has occurred, the problem is irre
mediable. That memory is, from then 
on, as real to the child as any other. 
This "confabulation" is precisely the 
[same] problem with hypnotically 
enhanced memory .... See Loftus & 
Davies supra, at 65; Stafford, "The 
Child as a Witness," 37 Wash. L. Rev. 
303 at 309 (1962).23 
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Because cross-examination of the child 
will not be effective, the defense should be 
allowed to show the unreliability of the state's 
evidence through presentation of indepen
dent defense evidence. Expert witnesses can 
testify about the proper techniques for inter
viewing children and how the use of improp
er methods can irrevocably destroy the reli
ability of a child' s memory of an event. The 
experts can relate the methodology to the 
facts of the case and point out to the jury 
what was done improperly in that particular 
case, thus educating the jury about specific 
things that should raise reasons to doubt the 
reliability of what the child says happened. 
The North Carolina Supreme Court has held 
that hypnotically refreshed testimony was 
inadmissible because it was unreliable.24 Pre
viously the North Carolina Supreme Court's 
accepted view was that hypnotically 
refreshed testimony was admissible but its 
reliability was assailable through the pre
sentation of "expert testimony on hypnosis, 
its risks, and limitations; and appropriate 
instructions from the court, purportedly [to] 
enable the jury to evaluate properly the cred
ibility of a witness who has been hypno
tized."25 Similar rulings have been made by 
other courts .26 

Since hypnotically refreshed memory is 
inadmiss ible because of the suggestive 
nature of hypnosis , it would follow that any 
time evidence is admitted about which a 
question has been raised as to its reliabili
ty, the question should at the very least be 
presented to the jury through expert testi
mony. The jury can then consider the poten
tial problems in determining whether such 
evidence is reliable. 

Another analogous situation involving 
reliability of evidence arises where there is 
a question of the voluntariness of a confes
sion. Even if a court has ruled as a matter of 
law that a confession is admissible, the 
defense is allowed to inform the jury through 
presentation of evidence, of the environment 
surrounding the giving of a confession to 
question the reliability and trustworthiness 
of that confession. In Crane v. Kentucky,27 

a defendant was prohibited at trial from intro
ducing evidence concerning the surround
ing circumstances at the time he gave a con
fession. The United States Supreme Court 
reversed the conviction and remanded for a 
new trial because the trial court had prohib
ited "the defendant's traditional prerogative 
to challenge the confession's reliability dur
ing the course of the trial," and thereby denied 
the defendant his constitutional right to a 
fair trial. 28 "The Constitution guarantees 
criminal defendants 'a meaningful opportu
nity to present a complete defense. '"29 "[A]n 
essential component of procedural fairness 

30 THE CHA MPION AUGUST 1995 

is an opportunity to be heard .... That oppor
tunit \ ould be an empty one if the state 
were permitted to exclude competent, reli
able evidence bearing on the credibility of 
a confession when such evidence is central 
to the defendant's claim of innocence ... 
exclusion of this kind of exculpatory evi
dence deprives a defendant of the basic right 
to have the prosecutor's case encounter and 
'survive the crucible of meaningful adver
sarial testing. "'30 

Additionally, many states have recog
nized a defendant's constitutional right to 
present a defense. For example, North Car
olina recognized the defendant's constitu
tional right to present a defense in State v. 
Hill 31 

A defendant has the constitutional 
right, in a criminal prosecution , to 
confront his accusers with other tes
timony. Every defendant is entitled 
under the Constitution to have area
sonable opportunity to prepare his 
defense. This includes the right to 
consult with his counsel and to have 
a fair and reasonable opportunity, in 
the light of all attendant circum
stances, to investigate, to prepare, as 
well as to present his defense. This 
right must be accorded every person 
charged with a crime. 

N.C. Const. , Art. I, _ 11; U.S. Const. 
Amend. XIV.32 

The North Carolina Supreme Court has 
recognized the right to present a defense as 
well, "Just as an accused has the right to con
front the prosecution's witnesses for the pur
pose of challenging their testimony, he has 
the right to present his own witnesses to 
establish a defense. This right is a funda
mental element of due process of law."33 

In addition to cross-examining witness
es with the purpose of exposing the use of 
improper interview techniques that will raise 
doubts as to the reliability of the accusations 
of the child, the defense should present tes
timony to more clearly inform the jury of 
the problems involved in interviewing child 
witnesses. The attack on reliability of the 
child' s statements cannot be adequately made 
without the use of experts who will be able 
to inform the jury fully of the things they 
should look for in evaluating the evidence. 

Unreliability as a Way of 
Keeping the Case from the Jury 
Recent decisions have been handed down 
by state supreme courts which acknowledge 
the serious problems with the reliability of 
statements of child witnesses in sex abuse 
cases. These courts found that where the reli-

ability of a child's statements is undermined 
by taint induced due to improper interview
ing, the statements may be so much in ques
tion that the evidence should not be pre
sented to the jury. Not all of these courts 
have agreed as to the proper procedure for 
addressing thi s problem, but they are unan
imous in the belief that where the reliabili
ty of the child 's statements was lost the fun
damental question of admissibility of the 
evidence must be addressed. 

The view that the reliability of the evi
dence may be so undermined as to prohibit 
its introduction would appear to be correct. 
There are studies that show that once the 
memory of a child has been tainted by sug
gestive questioning and false information 
has been adopted as part of the memory, 
there is no way to reveal this through the use 
of cross-examination or other courtroom pro
cedures. Because the child is unable to dis
tinguish the real events from the imagined, 
suggested events no amount of questioning 
will reveal the damage. " [S]ocial science 
research indicates that suggestive interviews 
will change children's cognitive memory of 
an event. In such a situation, no amount of 
cross-examination would shake a child' s 
credibility because that child would not be 
consciously lying."34 

The problem of cross-examination being 
an inadequate means of testing the reliabil
ity of evidence has been previously acknowl
edged by the courts. In the dissenting opin
ion in U.S. v. Owens,35 Justice Brennan said 
that the right to confrontation and cross
examination means the right to effective 
cross-examination that affords the jury a suf
ficient basis for evaluating the truth of the 
statement. The mere fact that a person was 
physically available to be cross-examined 
does not fulfill the right to confrontation. In 
Owens the witness had a near total loss of 
memory due to a head injury, and Justice 
Brennan said that the witness' "near total 
loss of memory precluded any meaningful 
examination or assessment of hi s out-of
court statement and thus should have barred 
the admission of that statement."36 The major
ity in Owens held that the fact the witness 
testified and was subject to cross-examina
tion was sufficient to satisfy confrontation 
requirements under the facts of that case, but 
specifically stated that if suggestive proce
dures had been used and the reliability of 
the statement was at issue, then confronta
tion may not have been satisfied simply by 
the fact that the witness was physically before 
the court and therefore technically available 
for cross-examination.37 

State v. Peoples 38 also acknowledges the 
fact that where the reliability of the witness' 
memory has been lost due to the witness 



having been hypnotized, cross-examination 
would be an inadequate means by which to 
test its reliability. The court in Peoples held 
that because cross-examination would not 
aid in evaluating the reliability of the taint
ed testimony, the evidence should not be 
admitted into evidence at all. "[H]ypnosis 
not only irrevocably masks whether a sub
ject's recall induced by it is true, it also cre
ates a bairier to the ascertainment of its truth
fulness through cross-examination."39 

"[H]ypnotically refreshed testimony may 
well be completely unreliable. More impor
tant, this unreliability may be impossible for 
even an expert to ascertain since neither the 
hypnotist nor the subject can accurately deter
mine whether a hypnotized person's recall 
under or after hypnosis is actual memory or 
confabulation."40 Because "overwhelming 
scientific evidence suggests that hypnoti
cally refreshed testimony is not inherently 
reliable and that cross-examination is not an 
adequate safeguard against the dangers inher
ent in hypnosis[.],"41 the court concluded 
that hypnotically refreshed testimony is inad
missible in North Carolina.42 

Similarly, the view that unreliable evi
dence should be excluded because such unre
liability cannot adequately be tested in the 
courtroom setting is well settled with regard 
to statements that are unreliable because they 
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are involuntary or coerced.43 Most states 
have accepted the view that involuntary, 
coerced confessions are inadmissible because 
they are unreliable. For example, North Car
olina held that involuntary confessions are 
inadmissible because they are unreliable in 
State v. Pruitt.44 The North Carolina Supreme 
Court said where a confession is, "made 
under the influence of hope or feai·, there is 
no test of its truthfulness."45 

That unreliable evidence should be 
excluded and not considered by the jury is 
a well-recognized concept. Not until recent
ly , however, has this concept been adopted 
and applied in the context of child sex abuse 
cases. Some courts have held that where a 
child has been subjected to suggestive inter
viewing and the reliability of the statements 
made by the child are questionable, the evi
dence may be so untrustworthy that the jury 
should not be allowed to consider it at all. 

State v. Margaret Kelly Michaels, 46 

involved multiple allegations of sexual abuse 
against a day care worker. Investigatory inter
views of the alleged child victims that were 
conducted by the state of New Jersey 
involved the use of highly improper inter
view techniques that included: 

[A] lack of investigatory independence 
by the interviewers; pursuit by inter
viewers of a preconceived notion of 

what had happened to the child; the 
use of leading questions; incessantly 
repeated questions; explicit vilifica
tion and criticism of the person 
charged; a lack of control over outside 
influences such as contact with other 
children and being told what other dul
dren said in their interviews; repeat
ed almost incessant interviews of the 
children over a two year period; use 
of mild threats, cajoling, bribing, and 
positive reinforcement; failure to chal
lenge or probe outlandish statements 
made by the children. 

The New Jersey Supreme Court found 
that as a result of the improper interview tech
niques used, "a substantial likelihood exists 
that the children' s recollection of past events 
was both stimulated and materially influ
enced by that course of questioning . ... This 
Court has a responsibility to ensure that evi
dence admitted at trial is sufficiently reliable 
so that it may be of use to the finder of fact 
who will draw the ultimate conclusions of 
guilt or innocence. That concern implicates 
principles of constitutional due process."47 

The court acknowledged that because the 
reliability of the statements may have been 
lost, the use of cross-examination will not 
reveal its inaccuracy because the child will 
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not be aware of the taint that has been intro
duced. As a result of this finding, the New 
Jersey Supreme Court affirmed the decision 
of the appellate division, which reversed the 
convictions and remanded the case for a new 
trial. Most importantly, the New Jersey 
Supreme Court ordered that prior to retrial, 
a hearing must be held to determine whether 
the statements of the children possess suffi
cient indicia of reliability to allow them to 
be admitted into evidence in any retrial. 

After finding that the required threshold 
showing had already been met in Michaels, 
the court laid out a procedure to be followed 
in similar situations. The procedure requires 
that when a defendant has made a showing 
of'some evidence" that the victim's state
ments were a product of suggestive or coer-

• ., , l-.., 'm,>o ~1.-.---:-,c,,.,;1] 

changes in the child which began shortly 
after the divorce, the mother believed that 
some form of sexual abuse had occurred. 
She took the child to a doctor who could 

find no physical evidence to support abuse. 
After the separation, the mother began tak
ing the child to see a "master ' s level" psy
chologist. In conducting her sessions with 
the child, the psychologist used a book and 
accompanying tape called "Sometimes It's 
OK to Tell Secrets" which is a book about 
sexual abuse of children. Evidence intro
duced at trial showed that the psychologist 
acted more as an investigator than as a ther
apist and resorted to the use of both repet
itive and leading questions. The child's 
mother obtained the same book from the 
library and played the tape and read the 
hnnlc tn thP rhilrl .. "' us times over sev-

child witness has been subjected to sugges
tive interview techniques; the statements 
obtained thereby are unreliable. The same 
reason exists for excluding unreliable evi
dence in child sex abuse cases that has long 
existed for excluding hypnotically refreshed 
testimony or statements that have been invol
untarily obtained, or situations where a wit
ness has lost his or her memory and there is 
a question of the reliability of the statements. 
Children's unreliable statements in sex abuse 
cases should be excluded from evidence just 
as they are in other situations where the evi
dence is found to be unreliable. 

This has been acknowledged and put into 
practice in three states. Most states have pre
viously accepted the view that unreliable 
evidence in contexts other than sexual abuse 
cases _1.-._ .. 1,.1 ha -·•~h ,-la.-1 'T'h'c ";,,,, cl-irmlrl 



not be aware of the taint that has been intro
duced. As a result of this finding, the New 
Jersey Supreme Court affirmed the decision 
of the appellate di vision, which reversed the 
convictions and remanded the case for a new 
trial. Most importantly, the New Jersey 
Supreme Court ordered that prior to retrial, 
a hearing must be held to determine whether 
the statements of the children possess suffi
cient indicia of reliability to allow them to 
be admitted into evidence in any retrial. 

After finding that the required threshold 
showing had already been met in Michaels, 
the court laid out a procedure to be followed 
in similar situations. The procedure requires 
that when a defendant has made a showing 
of'some evidence" that the victim's state
ments were a product of suggestive or coer
cive interview techniques, a hearing will 
beheld at which the burden of proof will be 
on the state to prove the reliability of the 
proffered statements by clear and con
vincing evidence. Such proof may include 
the testimony of experts which may be coun
tered by defense expert testimony. Testi
mony is not to extend to the ultimate issue 
of the credibility of the child. If under the 
totality of the circumstances, the statements 
do not retain a sufficient degree of relia
bility, the statements will not be admissi
ble at trial. If under the totality of the cir
cumstances, the statements retain a degree 
of reliability sufficient to outweigh the 
effects of the improper interview techniques, 
then the statements may be introduced at 
trial. If the statements are introduced at trial, 
the court specifically held that experts may 
be called "to aid the jury by explaining the 
coercive or suggestive propensities of the 
interviewing techniques employed."48 

Michaels is a landmark in the law of child 
sex abuse cases. It recognizes the unrelia
bility of children's statements where the child 
has been subjected to improper interview 
techniques, and establishes that if the state 
cannot prove by clear and convincing evi
dence that the statements are reliable, the 
statements will not be admissible . Most 
important, this procedure is to be carried out 
pretrial. This allows the defense the possi
bly of preventing the client from ever hav
ing to endure a trial. 

The Minnesota Supreme Court had sim
ilar concerns about the reliability of the 
statements of the child in State v. Huss. 49 

In Huss the defendant and father of the child 
was convicted of sexual abuse of his three
year-old daughter. The abuse allegedly 
occurred after he and his wife were sepa
rated. There was a dispute over custody and 
visitation in the case with the wife object
ing to unsupervised visitation with the 
father/defendant. Because of behavior 
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changes in the child which began shortly 
after the divorce, the mother believed that 
some form of sexual abuse had occurred. 
She took the child to a doctor who could 
find no physical evidence to support abuse. 
After the separation, the mother began tak
ing the child to see a "master' s level" psy
chologist. In conducting her sessions with 
the child, the psychologist used a book and 
accompanying tape called "Sometimes It's 
OK to Tell Secrets" which is a book about 
sexual abuse of children. Evidence intro
duced at trial showed that the psychologist 
acted more as an investigator than as a ther
apist and resorted to the use of both repet
itive and leading questions. The child's 
mother obtained the same book from the 
library and played the tape and read the 
book to the child numerous times over sev
eral months. 

After over six months of exposure to the 
book and tape, the child made an allegation 
of abuse against her father. At trial, the only 
direct evidence in support of the sexual abuse 
charge was the testimony of the child. The 
child's testimony was contradictory, and it 
took an hour of direct testimony to induce 
the child to make any accusation against her 
father. The Minnesota Supreme Court con
sidered whether the evidence presented was 
sufficient to survive a motion of nonsuit. 
The court held that because of the exten
sive use of the book and tape and the sug
gestive interview techniques employed by 
the therapist, coupled with the therapist's 
lack of neutrality, there was sufficient rea
son to question the validity and reliability 
of the accusations such that the evidence 
was insufficient to be sent to the jury. The 
defendant's conviction was reversed due to 
insufficiency of the evidence. 

In Felix v. State ,50 the Nevada Supreme 
Court held that statements of children regard
ing alleged sexual abuse perpetrated against 
them were unreliable as a result of numer
ous interviews, the use ofleading questions, 
allegations never being made to the child's 
parents but only to a therapist and later repu
diated, and several of the allegations being 
clearly false or incredible. The court there
fore reversed the convictions of the accused. 
The court in Felix determined that the trial 
court had failed to adequately assess the reli
ability of the statements before allowing their 
admission, leaving the impression that future 
cases should address the issue at the time 
the evidence is proffered. 

Conclusion 
"Reliability [is] the linchpin in determining 
admissibility."51 The reliability problems 
that exist in involuntary confessions and hyp
notically refreshed testimony exist where a 

child witness has been subjected to sugges
tive interview techniques; the statements 
obtained thereby are unreliable. The same 
reason exists for excluding unreliable evi
dence in child sex abuse cases that has long 
existed for excluding hypnotically refreshed 
testimony or statements that have been invol
untarily obtained, or situations where a wit
ness has lost his or her memory and there is 
a question of the reliability of the statements. 
Children's unreliable statements in sex abuse 
cases should be excluded from evidence just 
as they are in other situations where the evi
dence is found to be unreliable . 

This has been acknowledged and put into 
practice in three states. Most states have pre
viously accepted the view that unreliable 
evidence in contexts other than sexual abuse 
cases should be excluded. This view should 
be expanded to include unreliable evidence 
in child sex abuse cases. 

To adequately represent a defendant in a 
child sex abuse case, you must explore the 
possibility that the child may have been sub
jected to suggestive interview techniques. 
Where there is reason to believe that the 
child's memory of events has been damaged 
or lost, you should introduce the idea to the 
jury to help them assess the evidence. Based 
on the case law cited here, a pretrial motion 
to exclude the evidence because it is unre
liable should be made. The court may rec
ognize that just as with other types of unre
liable evidence, the unreliable statements of 
children in sex abuse cases should not be 
introduced as evidence. We must use every 
tool available to vigorously represent our 
clients. Substantiating that a child's state
ments in a sex abuse case are unreliable is 
just such a tool. Use it. ■ 
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